I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

HUNTHAUSER HOLDI NGS, LLC,
Plaintiff, ClVIL ACTI ON

V. No. 00-1154-M.B

DAVI D LOESCH and GREG ERHARD,

Def endant s.

N e N N N N e N N

MEMORANDUM AND ORDER

l. | NTRODUCTI ON

Before the court are the follow ng:

(1) Plaintiff’s notion to reconsider (Doc. 125); and

(2) Defendants’ response (Doc. 126).

Plaintiff asks the court to reconsider its May 1, 2003
Menor andum and Order (Doc. 124) denying plaintiff’s notion for
sunmary judgnment. The facts of this case have already been
di scussed and will not be repeated here. Upon due consideration,
the court adheres to its original judgnment. Plaintiff’s notionis
DENI ED
1. STANDARDS GOVERNI NG MOTI ON TO RECONSI DER

A nmotion to reconsider . . . gives the court the
opportunity to correct mani fest errors of |lawor fact and
to review newy discovered evidence. A notion to

reconsider is proper when the court has obviously
m sapprehended a party’s position, the facts or the | aw,
or has decided issues outside of those presented in the
original nmotion. A motion to reconsider is not a second
chance for the losing party to nake its strongest case or
to dress up argunents that previously failed.

Voel kel v. Gen. Mtors Corp., 846 F. Supp. 1482, 1483 (D. Kan.

1994) (citations onmtted); see also D. Kan. R 7.3(b) (stating that




a notion to reconsider shall be based upon an intervening change
in controlling law, the availability of new evidence, or the need
to correct clear error or prevent manifest injustice).
[11. ANALYSIS

Plaintiff argues that the court’s Menorandum and Order *“is
clearly erroneous because it inproperly assunes that a fact
question about whether a well ‘can produce’, a contingency which
m ght extend the subject oil and gas |lease, is material to the
rights of Plaintiff” (Doc. 125 at 1). Plaintiff’s position-that
the continued validity of the Soderstrom |ease is not an
I ssue—appears to have changed. Prior to the court’s Menorandum and
Order, plaintiff filed a pleading devoted al nost entirely to the

contingency provided in the habendum clause.® 1In that pleading,

' 1n the parties’ initial round of briefing, plaintiff took
the position that the Soderstrom | ease expired at the end of its
primary term because there was no production of oil and gas in
paying quantities during the primary term (Doc. 109 at 8-10).
Def endants argued that the continued validity of the | ease depended
on a determ nati on of whether cessati on of producti on was tenporary

or permanent (Doc. 113 at 8-9). Nei t her side focused on the
speci fic | anguage of the habendum cl ause that extended the |ease
beyond its primary termfor “as |long thereafter as oil, gas .

or any of the products covered by this |lease is or can be produced”
(Enmphasi s supplied).

There are no publlshed Kansas deci sions which discuss the
speci fic habendum clause in this case. Until the court found
Anadarko Petroleum v. Thonpson, 94 S.W 3d 550 (Tex. 2002), cited
inits May 1 Menorandum and Order, it rather assumed that the “or
can be produced” |anguage was unique to the Soderstrom | ease
Evidently, such is not the case. In David E. Pierce et al., Cases
agd Materials on Q1 and Gas Law 202 (4th ed. 2002), the authors
observe:

s]onetimes “capability of production” type | anguage can

e found in |leases wused in *“actual producti on”
jurisdictions; for exanple, The Anmerican Associ ation of
Prof essi onal Landmen Form AAPL No. 690, approved for use
I n Kansas, provides:




plaintiff narromy framed the case by stating that “the only
contested i ssue i s whet her the Soderstrom Sal vati on Arny | ease, for
which the primary termexpired in August, 1998, continues in effect
to the present day even though there is no evidence of any
production of oil and gas after January, 1999” (Doc. 116 at 4).
Plaintiff also noted in that pleading that the “key issue” before
t he court was “whet her the ol der Sal vation Arny Lease taken by d en
Soderstrom expired of its own terns when all production fromthe

| ease ceased” (Doc. 116 | 25).

This | ease shall remain in force for a prinmary
t erm of years and as long thereafter as
oil, gas or other hydrocarbons is or can be

produced. (Enphasis added.)

Does such | anguage change the rule that applies? See
Tate v. Stanolind Ol & Gas Co., 240 P.2d 465 (Kan. 1952).
VWhat if the term clause provided that the |ease would
extend “as long as oil, gas or other hydrocarbons is
found”? Conpare Tate v. Stanolind, supra, and Boul din v.
Gulf Prod. Co., 5 S.W2d 1019 (Tex.Civ. App. 1928) (Il ease
Is extended if oil or gas is “discovered” or “found” in
he primary term so long as the |essee exercised
[

[

ligence 1n continuing operations to produce the
scovered oil or gas) with Geenfield v. Thill, 521
N.W2d 87 (N.D.1994); Reese Enters., Inc. v. Lawson, 553
P.2d 885 (Kan.1976); Cassell v. Crothers, 44 A. 446
gPa.1899); and Tedrow . Shaf fer, 155 N. E. 510
Chi oApp. 1926) (“found in paying quantities” requires
“production in paying quantities”).

Id. at 202.

As noted in the initial Menorandum and Order, Tate V.
Stanolind Ol & Gas Co., 172 Kan. 351 (1952), stands for the
proposition that the majority of courts require actual production
during the primary termof the | ease to extend the | ease beyond its
fixed term However, the court qualified that general rule with
the following statenment: “This, at least, is true unless the | ease
contai ns sone additional provision indicating an intent to extend
the right to produce beyond the primary term” 172 Kan. at 355.
The habendum cl ause in the case does just that, and this court has
no reason to think that the Kansas Suprenme Court woul d construe the
habendum cl ause differently than has this court.
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Contrary to plaintiff's position, the court believes the
validity of the Soderstrom |ease is material unless, of course,
plaintiff is willing to stipulate that the lease is valid and try
the case solely on its bona fide purchaser theory. Plaintiff has
given no indication that it is willing to do so. | n addressing
plaintiff’s notion, the court will thus proceed on the basis that
proper resolution of plaintiff’s claimfor a declaratory judgnment
requi res a two-pronged determ nation: (1) Was plaintiff an i nnocent
purchaser for value? (2) |Is the Soderstrom |l ease invalid? |If
ei ther question can be answered in the affirmative, plaintiff my
prevail .2 The court is confident, however, that questions of fact
preclude sunmary judgnment with respect to both.

A. I nnocent Purchaser For Val ue

Plaintiff states that “the claim of defendants (or their
predecessors) is legally flawed as to third parties for failureto
file an affidavit of production pursuant to K. S.A § [55-205]."
The statute provides:

if [an oil and gas] |ease contains the statement of any
contingency upon the happening of which the term of any

such | ease may be extended . . . the owner of said | ease
may at any tinme before the expiration of the definite
termof said |lease file with the . . . register of deeds

an affidavit setting forth the description of the | ease,
that the affiant is the owner thereof and the facts
showi ng that the required contingency has happened.

Kan. Stat. Ann. 8§ 55-205. “The sole purpose of the statute is to

give notice to the public that an oil and gas |ease has been

2 The two-pronged determ nation set forth by the court applies
only to the resolution of plaintiff’s claim for declaratory
j udgment . The court nmakes no attenpt here to set forth the
requirements for recovery by the defendants or any other lessor to
the Soderstrom | ease.
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ext ended beyond its primary term” Cities Serv. Ol Co. v. Adair,

273 F.2d 673, 677 (10th Cir. 1959).

VWil e section 55-205 does not inpose an absolute duty on an
owner of a lease to file an affidavit pronouncing the satisfaction
of a required contingency, plaintiff is correct in asserting that
t he absence of such an affidavit is sufficient to establish that
soneone in plaintiff’s position had no constructive notice of the

potential validity of the Soderstrom | ease. See Davis v. Cities

Serv. Ol Co., 338 F.2d 70, 73 (10th Cir. 1964) (noting that the

statute requires an owner to file an affidavit establishing the
satisfaction of a required contingency “if the owner desires to
protect hinself against innocent purchasers for value”). But even
wi t hout constructive notice, plaintiff’s claimdepends on whet her
It was an i nnocent purchaser for value, and plaintiff set forth no
facts supporting its entitlenent to that status.

Plaintiff did, however, present evidence that Soderstromfiled
an affidavit of nondevel opment, which stated that “no oil, gas or
ot her mi nerals have been produced from any part of said |and for
t he past year and . . . no developnent or drilling operations for
oil, gas or other mnerals are now bei ng prosecuted upon said | and”
(Doc. 109 exh. 7.a). Based on Soderstrom s affidavit, plaintiff
argues that:

the public record sgecifically di scloses that a

production contingency had not occurred. As the court’s

order currently stands, unrecorded events or facts could

j eopardi ze any oil and gas | ease in Kansas. Such a rule,

whi ch would create indefinable and unrecorded inchoate

encunbrances on oil and gas properties, is clearly

erroneous and would also result I1n manifest injustice to
an entire industry which depends on the public record
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(Doc. 125 at 2). But the court declines to viewits plain |anguage
i nterpretation of the habendumcl ause-which plaintiff consistently
declines to address in its entirety—as spelling the end of the oi
and gas industry in Kansas. The court did not draft this clause;
rat her someone presumably famliar with industry practice did so.
The habendum cl ause extends the | ease beyond its prinmary term
for “as long thereafter as oil, gas . . . or any of the products

covered by this lease is or can be produced” (enphasis supplied).

Because the validity of the Soderstrom |ease depends on the
alternative contingencies of the continued production of the Stanco
#1 well or its capability to produce, Soderstrom s “affidavit of
nondevel opnent” does not suffice as notice that the lease is
i nval i d. But because neither defendants nor their predecessors
filed an affidavit pursuant to section 55-205 that positively
asserts the satisfaction of either contingency in the habendum
clause, plaintiff effectively had no constructive notice of the
| ease’ s potential validity. Nevertheless, plaintiff cannot prevaill
on an i nnocent purchaser for val ue theory because though it had no
constructive notice, questions exist regarding whether plaintiff
al so had no actual notice and was in fact a purchaser for value.?3

B. Validity of the Soderstrom Lease
Plaintiff next states that the Soderstrom | ease contains a

cessation of production clause that “has the effect of limtingthe

3 If plaintiff had no actual notice, then it mght be an
i nnocent purchaser for value, assumng plaintiff can also
establish, both factually and legally, that it was a purchaser for
val ue. Such a showing may nmoot the question of the |ease’'s
continued validity due to the “can be produced” | anguage.
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time within which to resune production under other contingencies,”
and that the court’s interpretation of the habendum clause
effectively wites the cessation of production clause out of the
| ease (Doc. 125 at 3). The cessation of production clause in the
Soderstrom | ease states:

[i]f, after the expiration of the primary term of this
| ease, production on the | eased prem ses shall cease from
any cause, this | ease shall not term nate provided | essee
resunmes operations for drilling a well within sixty (60)
days fromsuch cessation, and this | ease shall remain in
force during the prosecution of such operations and, if
production results therefrom then as | ong as production

conti nues
(Doc. 109 exh. 7.d). But plaintiff’s interpretation requires
defendants or their predecessors “to resune drilling operations

wi thin sixty days of any cessation in actual production even if the
exi sting well remai ned capabl e of production. Such a construction
di sregards the habendum clause’'s ‘can be produced’ |anguage

." Anadarko Petrol eum Corp. v. Thonpson, 94 S. W 3d 550, 556

(Tex. 2002) (interpreting clauses identical to those at issue in
t he Soderstrom | ease). When read together, the habendum and
cessation of production clauses can only reasonably be interpreted
to require the lessee to resune drilling operations within sixty
days fromthe date on which the Stanco #1 well ceases to produce
or be capable of production. See id. (“[T]he cessation-of-
production clause only applies if a well holding the | ease ceases

to be capable of producing gas.”).

Plaintiff finally states that “courts have held that a
forfeiture caused by a lengthy cessation of production cannot be

avoi ded t hrough subsequent production” (Doc. 125 at 3). Plaintiff
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cites Wagner v. Sunray M d-Continent O I Co., 182 Kan. 81 (1957)

and Tucker v. Hugoton Energy Corp., 253 Kan. 373 (1993) for

support. The court in Wagner interpreted an habendum cl ause t hat
conditioned the validity of the |ease beyond its primary term on
the continued production of oil or gas or the devel opment or
operation of the property, not on the capability of production.
Wagner, 182 Kan. at 82. The court in Tucker held that “a limted
mar ket precluded invocation of the shut-in royalty provisions.”
Tucker, 253 Kan. at 382. Because neither court had an opportunity
to interpret the specific habendum clause at issue in the
Soderstrom | ease, the cases cited by plaintiff are not relevant to
the court’s decision.
I V.  CONCLUSI ON

Proper resolution of this case has at times resenbl ed a novi ng
target due to the sonmewhat unique nature of the issues involved.
For exanple, the court has heard sone evidence, produced by
def endants, regarding capability of production but only in the
context of ruling on plaintiff’s notion for summary judgnent. |t
does not know whether plaintiff has evidence that the well is
I ncapabl e of production in paying quantities. The court also has
not determ ned, after considering the authority and argunment
of fered by counsel, whether the “can be produced” |anguage of the
habendum cl ause should be construed to refer only to a physical
capability to produce or whether the |anguage enconpasses non-
physi cal bars to production such as the TRO or the KCC order. As
the court noted in its Menorandum and Order, the status of those

two matters i s unknown.




The court is confident, however, that with the continued
assi stance of the parties’ highly conpetent counsel, a final
resol ution can be reached, albeit not one which will please all
parties. Upon reconsideration, the court determ nes that questions
of fact exist regarding the validity of the Soderstrom | ease and
whet her plaintiff was an i nnocent purchaser for value in acquiring
its | ease. Plaintiff’s notion for reconsideration is therefore
DENI ED (Doc. 125).

T 1S SO ORDERED.

Dated this 10t h day of June at Wchita, Kansas.

/s Monti Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE




